From: Guerry, William M.
To: Mills, Clarissa; HertzZWu, Sara; Terriguez, Joe; Hensley, Dave
Cc: Bill Tyndall; Rob Ernest (RErnest@bigoxenergy.com); Mike Major
Subject: BOE edits to Draft Consent Order
Date: Wednesday, September 12, 2018 10:03:23 AM
Attachments: BOE Consent Decree edits p43-52.docx
BOE order for compliance edits p65-70.docx
Clarissa—

To facilitate our call, enclosed are BOE'’s suggested edits to the “Order for Compliance”
section starting on page 10 of the AOC. We are primarily requesting:
e An additional 30 days (a total of 60 days) to complete most of the roof repairs
e Modifying the mixer provisions so that the mixer-related leaks are all repaired in 30
days and BOE submits a report proposing to either shut down, repair, or reduce the

mixers themselves pursuant to a proposed schedule
e Needed larifications on BOE’s measures to respond to the concerns with
employees walking on the roof near the PRV’s

With regard to the last section on “stipulated penalties,” BOE has the following concerns
that we would like to discuss. First, how does paragraph 74 with the fenceline stipulated
penalties account and respond to the existing background levels of H2S emissions from
numerous other industrial sources in the area. As you know, TRS data from the former
South Sioux city monitoring station (before BOE’s operations) for 2007 through 2010
indicate that background levels of H2S for South Sioux City during this time period were on
the order of 0.002 ppm as a 30-minute average with maximum 30-minute averages that
ranged from 0.003 to 0.025 ppm. Based on this information, at a minimum, the trigger
levels for stipulated penalties should be modified so that BOE is not unfairly penalized for
background H2S emissions in the Order.
Second, the amount of the stipulated penalties for each exceedance is dramatically greater
than the calculations EPA has applied in other settlements involving H2S. What is the basis
for those penalties? For example, below is a chart from a 2017 settlement with Lima

Refining Company in which EPA applied the following stipulated penalties from
exceedances of H2S emissions.

78.k. Violation of

Paragraph B22.

Failure to comply with the
H2S emission limit at a
Covered Flare after that
Covered Flare is required
to comply with 40 C.F.R.
Part 60, Subpart J, or 40

C.F.R. Part 60, Subpart Ja.

On a per covered flare basis,
hours (on a three-hour rolling
average basis) per calendar

quarter in noncompliance

Hours 1-50.0
Hours 51-100.0

Hours over 100.0
For purposes of calculating

Penalty per hour per
Covered Flare

$ 50
$ 100
$ 200
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35. Construction Permit CP17-033 III.(A)(3)(i), states "The source shall install a certified H2S CEMS after the Digesters and prior to EU06 to measure H2S volume concentration (in ppm) to demonstrate compliance with Condition III.(a)(3)(g)."

36. Respondent operates biodigester systems at the Facility that process biomass waste streams to produce biogas. At certain points in the production process, the biogas produced contains a mixture of methane, hydrogen sulfide, and carbon dioxide. As a result, Respondent produces, processes, handles and stores biogas, methane and hydrogen sulfide at the Facility.

37. Biogas, methane, and hydrogen sulfide are regulated substances and extremely hazardous substances pursuant to Section 112(r)(2)(B) of the CAA, 42 U.S.C. § 7412(r)(2)(B).

38. Respondent is subject to the requirements of Section 112(r)(1) of the CAA, 42 U.S.C. § 7412(r)(1), because it is the owner and operator of a stationary source that is producing, processing, handling or storing substances listed pursuant to Section 112(r)(3), 42 U.S.C. § 7412(r)(3), and/or extremely hazardous substances.

39. On a number of occasions from May 2018 to present, biodigester process upsets have occurred at the Facility resulting in overflow of partially digested organic material and water from the anaerobic digesters, a trigger that sometimes (in turn) caused pressure to build up and temporarily activate of the pressure relief valves, and resulted in the the temporary accidental- release of biogas containing methane, carbon dioxide, and hydrogen sulfide. Respondent cleaned up more than 4.4 million gallons of liquid and 1.27 million pounds of solids as a result of these upsets pursuant to a separate Consent Order with NDEQ.

40. Air monitoring conducted by EPA, Region 5, on June 26 and 28, 2018, at the Facility's boundary and surrounding area using geospatial measurement of air pollution (GMAP) equipment detected levels of hydrogen sulfide in excess of 100 parts per billion (ppb).

41. EPA requested information from Respondent pursuant to Section 114 of the CAA, 42 U.S.C. § 7414, on July 3, 2018. Information submitted by Respondent in response on July 26, 2018, via email for questions 25 and 30 b and h, and via letter on August 2, 2018, for the remaining questions, revealed that the personal monitors worn by Facility personnel (to ensure they install protective respirators as required by OSHA) encountered measured hydrogen sulfide on at least 420 occasions that instantaneouslyexceeded 100 parts per million (ppm) from January of 2018 thru June of 2018. Pressure relief valves appear to have activated 107 times from January to June of 2018. The National Institute for Occupational Safety and Health and Occupational Safety and Health Administration have defined the "immediately dangerous to life and health" (IDLH) value for hydrogen sulfide at 100 ppm. OSHA defines IDLH as the "level that interferes with the ability to escape."

42. Air monitoring conducted by EPA, Region 5, on June 26 and 28, 2018, at the Facility's boundary and surrounding area using GMAP equipment detected levels of methane averaging 29 ppm, with a maximum reading of 199 ppm. A lower explosive limit (LEL) is the lowest concentration (in air) that is needed for the gas to ignite and explode. Methane LEL is 5% or 50,000 ppm as set by the National Toxicology Program, in 1992.

43. EPA requested information from Respondent pursuant to Section 114 of the CAA, 42 U.S.C. § 7414, on July 3, 2018. Information submitted by Respondent in response on July 26, 2018, via email for questions 25 and 30 b and h, and via letter on August 2, 2018, for the remaining questions. After discussions on August 16, 2018, Respondent supplemented the response with methane personal monitor data, on August 21, 2018. That that revealed that the certain Facility personnel encounteredpersonal monitoring equipment detected methane above LEL on about 79 occasions from February 15 of 2018 thru August 9 of 2018. Data submitted as part of the EPA 114 Request demonstrates that up to 100% LEL has been encountered by personnel monitors on the roof of the facility.

44. Gas detection alarms should be set at a level low enough to ensure the health and safety of people but high enough to prevent false alarms. OSHA 29 C.F.R. Section

1915.12(b)(3), shipyard standards, define flammable atmospheres as atmospheres with a concentration of flammable vapors at or above 10% of the LEL.

45. In the Guidance to Protect POTW Workers from Toxic and Reactive Gases and Vapors EPA sites action levels of, 10% to 25% as a range to continue operation with extreme caution, attempt to identify specific combustible gases or vapors present; and greater than 25% LEL as fire/explosion hazard exists, leave immediately (EPA 812-B-92-001).

46. The Technical Guidance for Hazards Analysis ("Green Book"), by U.S. Environmental Protection Agency, Federal Emergency Management Agency, and U.S. Department of Transportation, from December 1987, states that 50% LEL is a conservative level that accounts for uncertainties like the uneven dispersion within the cloud and the estimated value of the lower flammability limit, and contains calculations for determining the consequence distances for Vapor Cloud Fires, using 50% LEL.

47. Respondent set 10% LEL and half of IDLH as evacuation criteria in its Emergency Action Plan.

48. On August 6, 2018, EPA sent a Monitoring Order and Request for Information pursuant to Section 114 of the CAA, 42 U.S.C. § 114. EPA began receiving monitoring data from Respondent on August 21, 2018.

49. On February 13 and 14, 2017, EPA conducted an inspection at the Facility.

50. The Nebraska Department of Environmental Quality (NDEQ) has shared information with EPA regarding the Facility.

51. NDEQ found that during an inspection on July 26, 2018, the hatches on anaerobic digesters #1 and #2 were open and venting uncontrolled unquantified amounts of fugitive emissions of biogas containing small concentrations of hydrogen sulfide (H2S) into the ambient air at the top of the roof.

52. [bookmark: _GoBack]NDEQ found during an inspection on July 26, 2018 that centrifuges, mixer pH and temperature probes and a section of roof on digester #1 were not being properly maintained or operated as designed and intended.
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Respondent failed to meet the requirements of Condition E with regards to supplying submitting all the required content of BOE’s Exception Reports for excess emissions due to malfunctions, unplanned shutdowns, and ensuing start-ups that are, or may be, in excess of applicable emission limits shall be reported to the NDEQ in accordance with Chapter 35, Section 005.

63. Based on information submitted in response to the July 3, 2018, Section 114 Information Request, EPA finds that Respondent failed to maintain an H2S concentration of less than 2300 ppm to be routed to EP 06.

64. Based on information submitted in response to the July 3, 2018, Section 114 Information Request, EPA finds that Respondent failed to install a certified H2S CEMS after the Digesters and prior to EU06 and EP 07 to measure H2S volume concentration (in ppm) to demonstrate compliance with Condition III.(A)(3)(g-h).

ORDER FOR COMPLIANCE

65. Based upon the Findings of Fact and Conclusions of Law, and Findings of Violations set forth above, and pursuant to the authority of Section 113(a)(3)(B) of the CAA, 42 U.S.C. § 7413(a)(3)(B), Respondent is hereby ORDERED and AGREES to take the actions described below.

66. Within thirty (30)sixty (60) days of the effective date of this Order, Respondent must comply with the requirements of Section 112(r)(1) of the CAA, 42 U.S.C. § 7412(r)(1), in order to prevent any further accidental releases of hydrogen sulfide or methane, and to minimize the consequences of any release that does occur, including, but not limited to, completion of the following compliance actions:

a. Design and maintain a safe facility, taking such steps as are necessary to prevent releases of methane, hydrogen sulfide, and any other extremely hazardous substances; including, but not limited to the following actions:

i. Repair any and all cracks in the anaerobic digesters to prevent release of methane, hydrogen sulfide, and any other extremely hazardous substances;

ii. Repair the expansion joints in the anaerobic digesters to prevent release of methane, hydrogen sulfide, and any other extremely hazardous substances;

iii. Repair and/or replace pressure relief devices on the anaerobic digesters to prevent release of methane, hydrogen sulfide, and any other extremely hazardous substances;

iv. Plug, Rrepair and/or replace all non-functional process instrumentation (such as pH and temperature probes) to prevent release of methane, hydrogen sulfide, and any other extremely hazardous substances; and

v. [bookmark: _GoBack]Repair and/or replace all non-functional mixersImplement [within 30 days] appropriate solutions and repairs to prevent leaks from the gaskets, boots and seals of the digester mixers in the digesters to prevent release of methane, hydrogen sulfide, and any other extremely hazardous substances 

vi. Report to EPA on BOE’s proposed long-term plans to repair,shut down, or replace each mixer and provide a corresponding schedule of implementation. 

vii. Report to EPA on BOE’s discovery of any additional leaks, and submit a schedule and consent plan to address



b. Minimize the consequences of any accidental release of methane, hydrogen sulfide, or any other extremely hazardous substances, which do occur by taking the following actions including, but not limited to:

i. Relocating Implementing appropriate procedures and training (as well as warning systems and relocations of the walkways as appropriate to ensure that Facility Personnel that are working on the roof do not walk into or through the vulnerable areas around the pressure relief valve release points (when those valves are open) in order to minimize the consequences of accidental release of methane, hydrogen sulfide, and any other extremely hazardous substances;

ii. Develop and implement a Response Pplan to conduct air monitoring in the event of a release and include a process to share monitoring data with local emergency responders to minimize the consequences of accidental release of methane, hydrogen sulfide, and any other extremely hazardous substances; and

iii. Develop and implement a plan for informing the public, including first responders and local residences [define distance – within 500 yards?], in the event of a release resulting in evacuation of any part of the facility, in the event of a hydrogen sulfide release exceeding 50 ppm at the fence line, and in the event of a methane release detected at 10% LEL at the fence line.

67. Within thirty (30)sixty (60) days of the effective date of this Order, install H2S monitors in accordance with CP17-033 III.(A)(3)(i)(i).

68. Within thirty (30)sixty (60) days of the effective date of this Order, conduct an engineering evaluation of the flare to ensure compliance with CP17-033.

69. Within thirty (30)sixty (60) days of the effective date of this Order, develop a written procedure for employees and contractors regarding the application of dry products outdoors to ensure compliance with the Nebraska state implementation plan.

70. Respondent must provide documentation of completion of these compliance actions to EPA within forty (40) dayswithin seventy (70) days of the effective date of this Order. All documentation shall be submitted as directed below.

Submissions

71. All submissions to EPA required by this Order shall contain the following certification signed by an officer of the Respondent:

I certify under penalty of law that I have examined and am familiar with the information submitted in this document and all attachments and that, based on my inquiry of those individuals immediately responsible for obtaining the information, the information is true, accurate, and complete. I am aware that there are significant penalties for submitting false information, including the possibility of fines and imprisonment. (Signature)




the number of hours of
noncompliance with the H2S
limit, all one-hour periods of
violation shall be added
together to determine the
total. The averaging period for
this standard is a three-hour
rolling average.

Finally, BOE disagrees with several of certain violations set forth in the signed Notice and
findings of Violation, which are repeated verbatim in the draft Administrative Order for
Compliance. If BOE were to sign the current Administrative Order, then it would unfairly
incur unintended adverse impacts, including from other third parties in litigation using the
Administrative Order as arguably constituting an admission by BOE. Accordingly, we have
drafted new paragraph 82 and modified paragraph 83 to help address some of our
concerns.

In paragraphs 41-43 the current language implies (or could be read to imply) that
employees actually breathed in the high H2S levels as opposed to the fact that they were
wearing monitors to ensure they put on protective respirators as required under OSHA. We
propose more accurate language in the enclsoed red-line edits for the paragraphs identified
above.

This message is subject to Kelley Drye & Warren LLP's email communication policy.
KDW-Disclaimer
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